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COMMONWEALTH'S MOTION TO VACATE CONVICTION 

IN CASE NUMBER 10-F.3621 
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COMES NOW, the Commonwealth, and moves this Honorable. Court to vacate Daquon 
Jermaine Terry’s’ 1 conviction from September 1,2010 under Richmond Circuit Court case 
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number CR10-F-3621. 




In support of its motion, the Commonwealth submits the following: 

1. On September 1, 2010 TERRY entered into a written plea agreement with the 
Commonwealth. As part of that plea agreement, TERRY pled guilty and was 
found guilty of Felony Possession of Marijuana with the Intent to Distribute in 
violation of Virginia Code § 18.2-248.1(A)(2), in Circuit Court case number 
CRI0-F-3621. The offense date was March 30, 2010. The trial and sentencing 
order is attached as “Exhibit 1.” 
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2. As part of that plea agreement, TERRY agreed notjtp return to the Circuit Court 
in an effort to seek a modification or reduction of'the terms of the sentence 
imposed by the agreement for any reason whatsoever. The Commonwealth 
hereby waives that provision in the written plea agreement. 

./Y r V . 

3. This conviction resulted from the execution of a search warrant issued on March 
30,2010. Former Richmond Police Detective Jason Norton was the affiant of the 
affidavit for that search warrant. (“Exhibit 2”). 

4. When applying for a search warrant, the affiant of the affidavit must swear under 
oath that the information contained within is true and accurate to the best of the 
affiant’s knowledge and belief. 
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Section 7 of a search warrant affidavit provides information about an informant’s 
reliability and history. The “Section 7” information generally sets out the length 
and extent of the informant’s relationship with law enforcement. 

The Commonwealth has determined there are a number of material 
inconsistencies and irregularities in information provided in Section 7 of several 
affidavits for search warrants obtained by affiant Jason Norton, including the 
March 30, 2010 affidavit. Those inconsistencies and irregularities are such that 
there is reason to question the integrity of those search warrant affidavits. 

The Commonwealth submits that there is clear and convincing evidence to 
suggest that critical information contained in the March 30, 2010 affidavit was 
false and that this critical information was material to a finding of probable cause 
for the issuance of the search warrant. 

TERRY’S conviction is based on evidence seized during the execution of that 
search warrant; specifically, controlled substances, 

i f : 

The Commonwealth moves that TERRY’S September 1, 2010 conviction be 
vacated. , 

The Virginia Supreme Court “has recognized that a motion to vacate is an 
appropriate procedural device to challenge a void.. conviction.” Rawls v. 
Commonwealth, 278 Va. 213, 217, 683 S.E.2d '544, 547 (2009) (citations 
omitted). In addition, “[a] circuit court may correct a void or unlawful sentence at 
any time.” Id. at 218 (citation omitted)., 

'w ii'f u. v. 

As stated in Rook v. Rook, 233 Va. 92,353 S.E,2d.7!56 (1987) “Judgments that are 
void [ab initio] ... may be attacked in any court at any time, directly or 
collaterally, and thus are not encompassed by Rule 1:1. A void [ab initio] 

judgment is one that has been procured by extrinsic or collateral fraud-” Id. at 

95,353 S.E.2d at 758 (citations omitted). -■ 

“A party may . . . assail a void judgment at any time, by direct or collateral 
attack.” Peer v. Peet, 16 Va. App. 323, 326,429 S.E.2d 487, 490 (1993) (citations 
omitted). “Although a judgment obtained by ‘extrinsic fraud’ is void and, 
therefore, subject to direct or collateral attack, a judgment obtained by ‘intrinsic 
fraud’ is merely voidable and can be : challenged only by direct appeal or by a 
direct attack in an independent proceeding." Id. citing Jones v. Willard, 224 Va. 
602, 607, 299 S.E.2d 504, 508 (1983); Holmes v^olmes, 8 Va. App. 457, 458- 
59,382 S.E.2d 27,28 (1989). 

i.t.; . 

Extrinsic fraud “consists of ‘conduct which prevents a fair submission of the 
controversy to the court’ and, therefore, renders the' results of the proceeding null 
and void.” Peet, 16 Va. App. at 327 citing Jones/224 Va. at 607, 229 S.E.2d at 

508. “A collateral challenge to a judgment obtained by extrinsic fraud is allowed 
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because such fraud perverts the judicial processes and prevents the court or non- 
defrauding party from discovering the fraud through the regular adversarial 
process.” Id. 

14. Examples of extrinsic fraud include “bribery of a judge or juror, fabrication of 
evidence by an attorney, preventing another party's witness from appearing, 
intentionally failing to join a necessary party, or misleading another party into 
thinking a continuance had been granted." Ellen v. Ellett, 35 Va. App. 97, 101, 
542 S.E.2d 816, 818 (2001) (internal citations omitted). 

15. The Commonwealth submits that the fraud that occurred in TERRY’S case is 
extrinsic fraud. The nature of the inconsistencies contained in Section 7 of the 
affidavit prevented a fair submission of the controversy to the court. The parties 
did not know that several affidavits submitted by the affiant contained what was 
later determined to most likely be false representations. Further, this critical 
information was material to a finding of probable cause in the issuance of the 
search warrant in the incident case. Those actions,perverted the judicial process 
and prevented the Court, TERRY and the Commonwealth from discovering the 
fraud through the regular adversarial process. 
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16. In State Farm Mut. Auto. Ins. Co. v. Remley, 270 Vd., 209,618 S,E.2d 316 (2005), 
the Virginia Supreme Court reiterated that “few courts have discussed the factors 
that must be proven when deciding whether a fraud has been committed upon a 
court. However, a controlling factor is ‘whether the misconduct tampers with the 
judicial machinery and subverts the integrity of the court itself.’” 270 Va. at 217- 
18,618 S.E.2d at 320 (citation and internal quotation marks omitted). 

17. The party alleging fraud has the burden to prove the following elements by clear 

and convincing evidence: (l) a false representation, (2) of a material fact, (3) 
made intentionally and knowingly, (4) with intent to mislead, (5) reliance by the 
party misled, and (6) resulting damage to the party misled. Van Deusen v. Snead, 
247 Va. 324, 327, 441 S.E.2d 207, 209 (1994); Peet v. Peet, 16 Va. App. 323, 
327, 429 S.E.2d 487, 490 (1993). “These elements apply with equal force 
whether the party misled is a party to a transaction or the court itself, particularly 
in an ex parte, nonadversarial proceeding. The ‘resulting damage’ is the 
prevention of a fair submission to the court and the resulting undermining of the 
court's integrity.” City of Virginia Beach v. Nala Cofp n 53 Va. Cir. 309, 209 Va. 
Cir. LEXIS 463 (Norf. Cir. Ct. 2000). ’ ' ; !f ■ 

ylX 

18. The Commonwealth submits the following: (l).tKere is a substantial likelihood 
that the affiant made false representations in Section 7 of the affidavit when the 
affiant recited the resume of the confidential informant; (2) the resume of the 
confidential informant was a material fact that is directly tied to the probable 
cause section of the affidavit; (3) there is a reasonable inference that the 
inconsistent information in Section 7 of the affidavit was made intentionally and 
knowingly; (4) it is reasonable to infer that the inconsistencies contained in the 
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affidavit were made with the intent to mislead die court oi judicial officer, (5) all 
patties in the judicial process were misled; and (6) inconsistencies prevented 
a fair submission of the contxoveny to die court undomined die integrity of 
die judicial process. . 

19. The Commonwealdi submits there is clear and coovincfa^ evidence duct a baud 
occurred in this case. As such, die Commonwealth moves that TERRY'S 
September 1,2010 conviction be vacated. 

20. The Commonwealth further moves to nolle prosequi die indictment in Circuit 
Count case number 10-F-3621 once die conviction is vacated. 


Respectfully Submitted, 



Assistant Commonwe alth ’s Attorney 


Commonwealth's Attorney 
for the City of Richmond 
400 N. Ninth Street 


Richmond, Virginia 23219 



Scott Miles, 

Counsel for Daquon Jermaine Terry 
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CERTIFICATE OF SERVICE 


I hereby certify that on 


September 


IL, 


2015 a true and accurate copy of the 


Commonwealth’s Motion to Vacate Conviction in Case Number 10-F-3621 was sent via email to 


counsel for the Defendant, Scott Miles, 
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